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Abstract: It is referred as “power of constitutionality review” to examine whether legislations en-
acted by the legislature of the Hong Kong Special Administrative Region are consistent with the
Basic Law or not and to hold them invalid if found to be inconsistent. But the Basic Law is not the
constitution of Hong Kong, so it should be called as “power to review legislation of Hong Kong

inconsistent with the Basic law”, or simply as “power to review legislation according to the Basic

Law”.

The Basic Law has no express provision that the Hong Kong courts have the power to review
legislation of Hong Kong inconsistent with the Basic law, for such power belongs to the Standing
Committee of the National People’s Congress. According to the legal system and principles previ-
ously in force in Hong Kong, the Hong Kong courts have no such power either. According to Ar-
ticle 84 of the Basic Law, the Hong Kong courts may refer to precedents of other>common law ju-
risdictions, but they still cannot acquire such power by reference to the U. 8. case of Marbury v.
Madison.

There are several factors which drive the Hong Kong courts to exercise the power to review
legislation according to the Basic Law without authorization. The fact that several articles of the
Basic Law are not very clear and the objective need of the Hong Kong society to review legisla-
tions according to the Basic Law have provided opportunities for such practice. It has also made
such practice possible that the Standing Committee of the National People’s Congress has not ex-
ercised its power to review legislation of Hong Kong inconsistent with the Basic law timely and ef-
fectively. Such practice has confused the nature of the power relationship between the central and
local authorities, deviated from the executive-—dominated political structure of Hong Kong estab-
lished by the Basic Law, and distorted the relationship between the Basic Law and the
common law.

It will be an ideal arrangement to solve the problem of the power to review legislation accord-
ing to the Basic Law in politics and law that the Court of Final Appeal of Hong Kong corrects the
false precedent by itself and the Standing Committee of the National People’s Congress authorizes
the Court of Final Appeal of Hong Kong such power by interpreting Article 17 of the Basic Law.
Key Words: the Basic Law of the Hong Kong Special Administrative Region, power to review leg-

islation of Hong Kong inconsistent with the Basic law, power of constitutionality review
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